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This study guide makes reference to:
* Kent Roach, Criminal Law, 7th ed. (Toronto: Irwin Law, 2018) [Roach]
» Steve Coughlan, Criminal Procedure, 4th ed. (Toronto: Irwin Law, 2020) [Coughlan]

GENERAL OVERVIEW AND PRELIMINARY MATTERS

1. THE SOURCES OF CRIMINAL LAW

e There are three sources of criminal law in Canada (see Roach, at p. 6):

- The Constitution, including the division of powers and the Canadian
Charter of Rights and Freedoms (hereinafter
referred to as the “Charter’);

- Statutes enacted by legislatures, including the Criminal Code (hereinafter
referred to as the “Code” or “CC”) and other statutes creating offences;
and

- Judge-made common law in the form of defences that have not been
codified in the Code and common law presumptions of fault.

e Criminal offences in Canada are created by statute:
- Most offences are created by the Code — a federal statute

- Criminal offences are also created under other federal statutes, e.g. the
Controlled Substances Act (drug trafficking), Income Tax Act (tax evasion)

- Provinces create regulatory offences / public welfare offences, e.g.
Highway Traffic Act (speeding), Canadian Environmental Protection Act

- Common law cannot create criminal offences (principle of legality, criminal
offences should be clear, certain, and should pre-exist the act being
prosecuted), the one exception is contempt of court, see s. 9 of the Code,
below.

- International law can be seen as an emerging source of criminal law (see
Roach, at p. 6, last para)

e Rules of criminal procedure are both created in the Code and common law
based

e The common law can create defences (see Levis (City) v. Tetrault, [2006] 1
S.C.R. 420 and R. v. Mack, [1988] 2 S.C.R. 903, below)



The common law can influence the way statutory criminal offences are
interpreted, particularly the mental elements (see R. v. Jobidon, below).

S.8CC

Application to territories
8 (1) The provisions of this Act apply throughout Canada except
(a) in Yukon, in so far as they are inconsistent with the Yukon Act;

(b) in the Northwest Territories, in so far as they are inconsistent with the
Northwest Territories Act, and

(c) in Nunavut, in so far as they are inconsistent with the Nunavut Act.
Application of criminal law of England

(2) The criminal law of England that was in force in a province immediately
before April 1, 1955 continues in force in the province except as altered, varied,
modified or affected by this Act or any other Act of the Parliament of Canada.

Common law principles continued

(3) Every rule and principle of the common law that renders any circumstance a
justification or excuse for an act or a defence to a charge continues in force and
applies in respect of proceedings for an offence under this Act or any other Act of
Parliament except in so far as they are altered by or are inconsistent with this Act
or any other Act of Parliament.
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